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Complianee Spectalisc . -
Federal Trade Commission 3
Premerger Mordficatiom Offlce !
Bureau af Competition it
Washingron, [LC. 20580 I
Fax (201) 1262024 o

Rc:  Valuations in Simntaveous 2ad Crdered Transactions Under the Hart-5edi-
Rading Anttrust Improvements Act of 1878 (the “HSR Act™)

Treer Mr, Shampe:

[ wory much appreciate your time and assisiance during the telephone convemations you, my
colleague and I hed wday conceming the ordedry of roughiy gmultaneous
mraneacrions under the HSR Act A we discussed, T am writing to confiom the subsrames of those
CONVCTSACIC.

Facrg
We dscussed rhe following bypathedcsl,

The players: A, 2 public company, Lias 2 magker capimlizadon of approximarely $20 milkion. C
4 Lolding compary, is the wtmare pareot entity of B, which has a fair macker value cof
approximarely 5100 millior. I3 is its owo vitimate paren: entior

The transactions: Putsuant £o written agraements, the following ransaerions will ocour on che
same day buy, by the tenma of those apreerpents, m the following order on thet day:

. A fsstes pew vobng secinities to O, conferring upon C coperol of AL Prior o thar
Ssuance, C and A have made their premerger notfication flings, and have chserved e
applicable waiting pericd, for this ransacrion onder the HSR Act.

z. A lssueg 0 D pew voting securities represendng approximarely 20% of Als toral

oulstanding voting securities. (C sl controts A).




Patrick Sharpe Navember 22, 1999
Page 2

3 D eancels a debt thar C has o D,

4, A acquires all of the ovtstanding voring secwnitics of B. [ Th 1‘:;3 - i':'..h"‘; €

lssua

You were kind enouph to answer the following question concerning the abnve statement of facts.
[ have summarned the question and vour answer below.

o For purposes of detervming che valye of the voting secierfeles i the transcotons nwhich A losus
e shares o C and o [, mey the parties use the velue of A prior to eonsummazon of A's aogufsitom of

B, since prmuant to wrimen ggreements, A, will, not yar be deemad to boeg purchased B?
R Sy A ol ;mwm#%%
A }e( You advised thae :hhe_P‘FC will erear the gansactions as havine gceurred in e prder

in which the parties arranged to corsumsnate them and that che pardes ead ot have 4 tax o
other business oriented reascn for so ordermy these sansacdons. You further advised thar chis

comports with roe FPE'T pasition thar e ‘Boss nor view simedranecus ansactiong o ooour
at the same dme; pdthern, uniess che paries =5 those eeansactions mardaie the arde: in which the
ErRNSALHONG Are ¢ nsununsnej.‘_r’hﬂ ill determine the arder in which the ansactinns were
comsunwnaed .

- the “Pmiio

As we discugsed, Bule 801.100) (1} provides that the value of prblely maded voring secimicies
shasll be the greater of the acquisition price, if derermined, or the marker price. A's toral marker
capitalization, based upon marker price {which Rube 303.10(c) (i) defines as the lowsst closing
bid within the 45 day pericd priar to consurtmaring the accuisiden bur tor earlier then the day
arioe 61 exccuden of the conracy, agreement, or kerror of taeene o acquire), is approximarely $20
miflion. You kindly confirmed thar when A issues new shares ro B in dhe second of dhe

}fnpf

rrnsactions described ahove, the value of those shares will be egqual o 20% of A's ol market dhe 7

capitalization (ie., 20% of $20 milllow) mther than the nuraber of new shares tssed mudciplied
oy the *morker srice™ of A's woting secutities prior to the new isuance, This makes senss
because A’ tomal mavket capitalization is 320 million regardless of whether A has 10 shares
ourstanding valued ar 52 million per share or 20 million shares euch valued ar §1, and the
issranice of the pew shares will simply dilure all of A's exlsting sharehalders, oot increase the
marker value of A

Accardiegly, becaass D I8 anquiding voring securities having a value of approximately 34 milli.on,{

D will satisfy the reguiremients of the Minimwum Dollar Value Eremprion (Bule 802.20), which
provides that: acquisitions serisfring the 15% rest of 7402} (31 (A), bu- nat the §15 million test of
Talay (3B, will ke exempr if a5 a cesule the acquitng pecson woold gor hold cither assats of the
acquirad person vadued ar more then 515 million (D satisfics this prong becatse chis is a veting
securities transaction) o voeng securidzs which eonfer contral of an issuer which, rogetber with
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all endries which it cenrrols, has anrual net sales or toeal assers of 525 million op mare {D's 20%

haldings would aoc confer conerol).

T hope char this lerter accuratcly summarizes the advice we discussed eatliee today. If sny porzion
of the above summary is inaccuraee, please let me krow,

Thank you again for your time and halp.

Yern
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